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ABSTRACT: Since contracts form a basic institution
of every legal order, the interdisciplinary orienta-
tion of concepts of contracts reveals socio-legal
inclinations of a legal order more broadly. Con-
trasting the UK and US Common Law of con-
tracts with developments under German law, this
Article examines the relation between normative
and social science approaches, notably rooted in
economics, economic sociology, and social theo-
ry in the genealogy of contract law. A shared leit-
motif over the 20th century has been the drive
to account for the societal embeddedness of
contract. However, conceptualizations of "Con-
tract and Society" differ considerably between
legal orders in their disciplinary ingredients and
design. In the US, and to a lesser extent also in
the UK, the rather continuous reception of legal
realism has paved the way for broad interdis-
ciplinary perspectives on contract law, ranging
from classical socio-legal, empirical work (e.g.,
Macaulay), economics (e.g., Williamson), so-
ciology (e.g., Powell), and critical theory (e.q.,
Kennedy) to today's landscape, where essen-
tially instrumental and ideal-normative theories
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Resumo: Tendo em vista que o contrato corres-
ponde a um instituto elementar de toda ordem
juridica, a orientagdo interdisciplinar dos concei-
tos de contrato revela tendéncias sociojuridicas
advindas de uma ordem juridica mais ampla.
Ao diferenciar a common law dos contratos do
Reino Unido e dos EUA em relacdo aos avan-
cos ocorridos no direito alemao, o artigo pre-
tende examinar a relacdo entre as abordagens
normativa e de ciéncias sociais, notadamente
baseadas na economia, sociologia econémica e
na teoria social inserida na genealogia do direi-
to dos contratos. Durante o século XX, a no¢do
de imerséo social do contrato (societal embed-
dedness of contract) foi impulsionada por um
ideal comum, entretanto, as conceituacées de
“Contratos e Sociedade" sdo consideravelmente
distintas entre as ordens juridicas em sua es-
trutura e disciplina. Nos Estados Unidos, e em
menor medida também no Reino Unido, a recep-
cdo continua do realismo juridico estabeleceu o
caminho para perspectivas amplamente inter-
disciplinares no direito dos contratos, que vao
dos trabalhos classicos sociojuridicos e empiricos
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compete. Alternatively, in Germany, where the
realist heritage was more ephemeral, the trans-
formations of contract law were processed from
within legal discourse and foremost in their ef-
fects on private autonomy as conceptualized, for
example, in German idealism, discourse theory
and critical theory. Similarly, the "constitution-
alization" of contract law - even if championed
for fostering private law's reflexivity - has, for
the most part, defied a socio-legal orienta-
tion. Finally, the Article highlights the path de-
pendencies with which these different starting
points translate in current debates around the
role of contract in transnational governance.

Kevworps: Comparative contractual law - "Con-
tract and Society” - Societal embeddedness of
contract - Law and Sociology - Constitutionali-
zation.

(como Macaulay), econdmicos (como William-
son), sociologicos (como Powell), e de teoria
critica (como Kennedy) ao cenario atual, onde
competem essencialmente teorias instrumen-
tais e ideal-normativas. Por outro lado, de modo
alternativo, tem-se a Alemanha, onde a heranca
realista foi mais efémera e as transformacdes
do direito dos contratos foram estabelecidas a
partir do discurso juridico e, principalmente, em
relacdo a seus efeitos na autonomia privada, co-
mo conceituada, por exemplo, no idealismo ale-
ma&o e nas teorias do discurso e critica alemas. De
modo similar, a “constitucionalizacdo” do direito
dos contratos - mesmo se defendida para fins
de ampliacdo da reflexividade do direito priva-
do - tem, em grande parte, desafiado uma orien-
tacdo sociojuridica. Por fim, o artigo ressalta as
dependéncias historicas pelas quais estes pontos
iniciais apresentados traduzem-se em debates
atuais sobre o papel dos contratos em termos de
governanga transnacional.

PaLavras-cHAVE: Direito contratual compara-
do - "Contrato e Sociedade” - Imersdo social do
contrato - Direito e Sociologia - Constituciona-
lizagdo.
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A. INTRODUCTION: DE-ESSENTIALIZING CONTRACT

Contract is arguably the most chatoyant legal institution —appearing in changing
light when seen from a wide array oflegal perspectives, butalso at the center of an unmat-
ched set of other disciplinary inroads, including political philosophy, ethics, economics,
sociology, anthropology, psychology, and gender studies. This plurality of approaches
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