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AsstrAcT: When the 2002 Civil Code introduced a
new (and more systematic) legislative treatment
of unjustified enrichment in Brazilian Law, the
new legislation encountered a highly permeable
judicial and doctrinal environment to the influence
of comparative law. This article aims at identifying
the changes in the Brazilian law of unjustified
enrichment that resulted from the confluence of
the new legislation and the open environment in
the first decade after the Code came into force. The
discussion of specific developments is structured
around the traditional categories in which Brazilian
legal writers break down the enrichment claim and
the corresponding rights.
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Resumo: Quando o Cadigo Civil de 2002 introduziu
um novo (e mais sistematico) tratamento legislativo
do enriquecimento sem causa no Direito brasileiro,
a nova legislacédo encontrou um ambiente doutri-
nario e jurisprudencial altamente permeavel a in-
fluéncia do Direito Comparado. Este artigo almeja
identificar as mudancas ocorridas, no Direito bra-
sileiro, no campo do enriquecimento sem causa, as
quais resultaram de uma confluéncia entre a nova
legislacdo e o ambiente de abertura identificavel na
primeira década apos a entrada em vigor do Cédigo
de 2002. A discussao dos desenvolvimentos espe-
cificos da matéria estrutura-se em torno das cate-
gorias juridicas tradicionais, em relacdo as quais 0s
doutrinadores brasileiros dividem o enriquecimento
sem causa e seus direitos correlatos.
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A. INTRODUCTION

This' paper aims to present an account of the doctrinal and judicial development
that unjustified enrichment has undergone in Brazil since the enactment of the
2002 Brazilian Civil Code (hereafter “CC 2002”), and identifies the ways in
which solutions to unjustified enrichment problems introduced in other legal
systems have influenced that development. This account is relatively complex and
incorporates elements pertaining to two levels of generality. A significant part of
the discussion below occurs at the level of specific solutions found in doctrinal and
judicial sources to problems within Brazilian unjustified enrichment law. However,
through the discussion of specific problems, I intend to demonstrate some more
general trends in the Brazilian law of unjustified enrichment. In very broad terms,
to be further specified below, those trends are:

(i) a tendency to abandon patchwork solutions for enrichment problems
accepted by courts under the regime of the 1916 Brazilian Civil Code (such as

1. I'would like to thank Hector MacQueen, Dan Carr, Lorna MacFarlane, and an anonymous
reviewer for their helpful comments. The usual disclaimers apply.
The following abbreviations are used:
Alvim: A Alvim, “Do enriquecimento sem causa” (1957) 173 Revista Forense 55;
Astone: F Astone, Larricchimento senza causa (Giuffre, Milano, 1999);
BGB: Biirgerliches Gesetzbuch (German Civil Code);
Birks, Introduction: P Birks, An Introduction to the Law of Restitution (Clarendon Press, OUP,
Oxford, 1985, revised 1989);
Birks, UE2: P Birks, Unjust Enrichment, 2nd ed (OUP, Oxford, 2003);
Burrows, Restatement: AS Burrows, A Restatement of the English Law of Unjust Enrichment
(OUP, Oxford, 2012);
CC 2002: Brazilian Civil Code 2002;
Gallo, Arricchimento: P Gallo, Arricchimento senza causa e quasi contratti: i rimedi restitutori
(UTET, Torino, 1996);
Johnston & Zimmermann: D Johnston and R Zimmermann (eds), Unjustified Enrichment:
Key Issues in Comparative Perspective (CUP, Cambridge, 2002);
Michelon (2007): C Michelon, Direito Restituitorio (RT, Sao Paulo, 2007);
Nanni: G E Nanni, Enriquecimento sem causa (Saraiva, Sao Paulo, 2004);
Noronha: F Noronha, “Enriquecimento sem causa” 1991 56 Revista de Direito Civil: Imobi-
liagrio, Agrdrio e Empresarial 51;
RST]J: Revista do Superior Tribunal de Justica;
STJ: Superior Court of Justice (Superior Tribunal de Justica);
TJSP: Appeal Court of the State of Sdo Paulo.
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