ANALYSIS OF THE ISSUE OF SURROGACY ACCORDING TO
RECENT EUROPEAN AND SPANISH CASE LAW

ANALISE DA QUESTAO DA MATERNIDADE POR SUBSTITUICAO SEGUNDO
A RECENTE JURISPRUDENCIA EUROPEIA E ESPANHOLA

Juan M. VELAzauEz GARDETA

Associate Professor of Private International Law at the University of the Basque

AReAs Do Direrro: Civil; Familia e Sucessoes

ABsTRACT: The aim is to establish the current
state of surrogacy after the ECtHR and Spanish
courts' legal rulings over the past 10 years. We
begin with a prohibition of surrogacy contracts
in many European countries and the attempt to
recognise birth or parentage certificates based on
the possession of status of children born abroad
through surrogacy contracts. In reaction to the
initial resistance citing international public or-
der, the pathway for recognition in Europe was
influenced by the ECtHR's consideration that this
refusal posed an unjustified interference in the
minors' private and family life. In certain cases,
this pathway has consolidated the option of es-
tablishing the biological father's parentage and
allowing the other member of the intended cou-
ple to adopt.
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Resumo: O objetivo deste estudo € estabelecer
como ¢ tratada, atualmente, a maternidade por
substituicdo, tomando como base as decisdes
judiciais da CEDH e dos tribunais espanhois dos
ultimos 10 anos. Para isso, partimos da analise da
proibicdo do contrato de gravidez por substitui-
cdo, existente em muitos paises europeus, e da
tentativa de reconhecimento de certidées de nas-
cimento ou de filiagdo por posse estatal de criancas
nascidas no estrangeiro, em virtude de um con-
trato de maternidade por substituicdo. Diante do
instituto da ordem publica internacional, a forma
de reconhecimento empregada na Europa tem se
baseado nas decisdes da CEDH no sentido de con-
siderar que a recusa representa uma ingeréncia in-
justificada na vida privada e familiar das criancas.
Esta via ja consolidou a opc¢do, em determinados
casos, de se estabelecer, primeiramente, a filiacao
do pai biolégico para assim permitir a adogdo por
parte do outro membro do casal.

PALAVRAS—CHAVE: Maternidade por substituicdo -
Jurisprudéncia do TEDH - Filiacdo - Ordem publica.
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systems are diverse, even in areas of similar legal tradition such as the European
Union. Itis clear that homosexual couples face a different degree of difficulty in rec-
ognition of parentage than heterosexual couples.

— The legal debate is more open than ever, and we do not consider the possi-
bility of a uniform legal convention to be viable in the short term. Ideological is-
sues, which are very obviously present in the matter, and disparate legal criteria
can detract from the efficacy of any attempt for unification. However, the case law
evolution of the ECtHR in its interpretation of Article 8 ECHR, especially regard-
ing the safeguarding of the minor’s best interest, seems to offer a pathway toward
recognition of this parentage stemming from surrogate pregnancy contracts en-
tered into abroad.
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